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Reflections on Cartel Enforcement
BY IAN SIMMONS AND KENNETH R. O’ROURKE

T

O PARAPHRASE GEORGE STIGLER,
few have the right, and even fewer the ability, to
write another article about cartels without offering at least some justification. The twenty-fifth
anniversary of the A NTITRUST Magazine provides a fitting opportunity to reflect on the evolution of private and public cartel enforcement in the United States and,
most importantly, its expected future course.
It is a given that the face of antitrust enforcement in the
United States has evolved considerably over the past twentyfive years. The scope, frequency, and seriousness of cartel
investigations have all increased, as has the magnitude of civil
litigation that follows. This evolution can, in part, be measured in dollars: total criminal fines averaged $29 million
annually from 1987 to 1996,1 but rose to over $200 million
in 1997, and criminal fines have continued to rise ever since.2
In 2011 alone, the U.S. Department of Justice, Antitrust
Division collected more than $1 billion in criminal fines and
other monetary assessments as the result of criminal cartel
investigations.3 In the early part of this century, corporate
fines of $200 million (or more) were not unheard of. And
now, in September 2012, the Antitrust Division has obtained
a record fine of $500 million against a company convicted,
after jury trial, of participating in an international cartel in violation of Section 1.4
Of course, dollar amounts do not tell the whole story.
The substantive and geographic scope of criminal cartel
investigations have expanded as well. Cartel investigations
involve an increasingly diverse range of industries—everything from food and food supplements (chocolate, vitamins)
to rubber and plastics (EPDM, urethanes) to computer components (NAND FLASH memory, DRAM and SRAM
memory chips, optical disk drives) to transportation services and products (maritime transport, air cargo and air passenger services, auto parts).5 And the Division’s investigations
cover a broad geographic spread: the hydrogen peroxide
investigation, for instance, targeted corporations headquartered in Belgium, Germany, the Netherlands, and the United
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Kingdom; the DRAM investigation focused on companies
headquartered in the United States, Germany, South Korea,
Taiwan, and Japan; and the LCD-TFT investigation zeroed
in on companies in Japan, South Korea, and Taiwan.
Three distinct areas in cartel practice are worth considering for the future evolution of cartel enforcement: (1) the
Justice Department’s corporate leniency program and newly
proposed whistleblower incentives; (2) the intersection of
criminal and civil enforcement (particularly the effect of
guilty pleas, the role of opt-outs in class action litigation, and
the likely direction of class certification doctrines); and (3)
the increasing globalization of criminal and civil cartel
enforcement (including the evolution of Foreign Trade
Antitrust Improvements Act doctrine and its central role in
international cartel litigation).
The DOJ’s Corporate Leniency Program and
Proposed Whistleblower Incentives
The last twenty-five years have witnessed fundamental
changes, both in how U.S. and international policymakers
attempt to curtail anticompetitive conduct and in how they
seek to enforce their respective jurisdictions’ antitrust policies.
Before 1993, there was no automatic amnesty for the first
company to report a potential violation; no amnesty was
available if an investigation was already underway; and there
was no provision for amnesty for individuals.
The 1993 Revisions. In 1993, the U.S. Department of
Justice significantly revised its Corporate Leniency Program
(also called the “amnesty” program) to strengthen the DOJ’s
ability to uncover antitrust violations that might otherwise go
undetected. The revised program gave immunity from criminal prosecution to the first antitrust conspirator (ostensibly
other than the conspiracy’s leader) to report a particular
criminal antitrust violation to the DOJ.6 The revised leniency program produced remarkable results, but it was limited
by concerns over civil exposure. The DOJ did not have an
ability to provide any relief from the treble-damages civil
actions that the cooperating conspirator still faced.
ACPERA and Civil Actions. In 2004, Congress addressed
this issue by enacting the Antitrust Criminal Penalty Enhancement and Reform Act (ACPERA). ACPERA was intended to
“eliminate[] an intractable dilemma previously faced by criminal amnesty candidates”—that is, the very acts of disclosure
that the leniency program encouraged would also expose the
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cooperating firm to a rash of federal and state civil lawsuits
for treble damages (with joint and several liability for 100 percent of the damages).7 ACPERA’s aim was to remove this
“substantial disincentive” to leniency-program participation
by limiting the successful amnesty applicant’s civil damages
liability. Instead of joint and several liability for treble damages, the successful applicant would be liable only for actual
damages attributable to its own conduct. (This benefit was
conditioned on the successful applicant’s cooperation with
civil claimants.)8
ACPERA coupled this carrot with the stick of steeper maximum fines for corporations and individuals and increases in
maximum jail terms.
The law was originally set to sunset in 2009, but Congress
extended it twice, with the most recent extension running
until 2020. These extensions, however, did not come easily.
Indeed, when the original 2009 expiration date drew near,
there was some uncertainty as to whether ACPERA would be
renewed at all.9 At the last minute, ACPERA was extended
for one year.
In 2010, the law was extended for ten years, but this extension came with two significant revisions. First, at the insistence of the plaintiffs’ bar, the amended ACPERA added
timeliness of cooperation as a factor for the district court to
consider in determining whether the successful applicant
had satisfied the civil-litigation cooperation requirement.10
Second, given lingering uncertainty over whether ACPERA
actually prompted prospective criminal amnesty candidates
to come forward,11 the law commissioned the U.S. Governmental Accountability Office (GAO) to study the issue and
to publish a report on its findings.12 The ensuing GAO
study13 found mixed results as to ACPERA’s role in fostering
participation in the amnesty program.14
Internationalization of Leniency. The success of the
U.S. leniency program did not go unnoticed in other jurisdictions. The number of international authorities with antitrust leniency programs has increased dramatically—from
only one program (in the United States) in 1990 to over fifty
internationally today.15 The DOJ credits this “proliferation of
effective leniency programs” as “[t]he single most significant
development in cartel enforcement.” 16 A firm desiring to
self-report an antitrust violation can now consult the applicable leniency rules in each such jurisdiction and can assess,
with some sense of predictability, the exposure it may face.
This internationalization of leniency programs has caused
firms to develop detailed internal compliance protocols to
maximize the available leniency benefits should they face
exposure in multiple jurisdictions.17
Leniency Incentives and Whistleblowing. The leniency programs of the 1990s and 2000s were structured to create incentives for firms (as opposed to individuals) to selfreport. The corporation benefited by reducing its corporate
exposure to criminal penalties and, under ACPERA, to civil
damages. In recent years there have been calls to add incentives for knowledgeable but innocent individuals (so-called
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whistleblowers) to report suspected violations.18 The incentives come in two types: (1) “whistleblower protections,”
which are designed to encourage reporting by prohibiting
firms from retaliating against an employee who reports suspected cartel activity to a regulator; and (2) “whistleblower
bounties,” modeled loosely on laws, such as the SarbanesOxley and False Claims Acts, which give the whistleblower a
cut of any fine obtained from the whistleblower’s report.
Although whistleblower protections and whistleblower bounties differ in some important respects, both are aimed at
individuals (rather than firms) and are designed to promote
the direct reporting of potential antitrust violations to a regulator (rather than to a firm’s internal designee).
Tension Between Whistleblowers and Corporate Leniency. The calls for adding whistleblower programs that give
incentives to individuals to the current regime of leniency
programs that give incentives to corporations raise a number
of questions. For example, will employees use whistleblower
protections as a shield against legitimate employment decisions such as suspension or termination? Or will employees
report what they honestly (but mistakenly) believe is a violation? Regardless of a whistleblower’s motive, will whistleblower protections such as the Leahy-Grassley bill 19 actually
contribute to their stated goal of rigorous antitrust enforcement?
Will whistleblower bounties prompt the reporting of falsepositives (and make enforcement more inefficient and costly)? In any event, how would the incremental contribution of
whistleblower programs to antitrust enforcement be measured? And, perhaps most important of all, is the individualoriented model—on which whistleblower protections and
bounties are based—fundamentally incompatible with the
firm-oriented leniency model that the DOJ (and now dozens
of other jurisdictions) have so strongly and successfully
embraced?
While we do not attempt to provide answers here, these
questions suggest that adding a whistleblower protection—
much less, a whistleblower bounty—may not accomplish
their proponents’ stated goal of optimal cartel enforcement.
The current amnesty model is effective in part because it
incentivizes those most likely to know of actual wrongdoing
to come forward.20 By contrast, innocent bystanders (the
only ones eligible for whistleblower protection or bounties)
are less likely to be aware of actual cartel activity, given the
secretive nature of cartels (as opposed to innocuous or even
procompetitive information-sharing that could be mistaken
for collusion). A firm that has uncovered evidence of a potential violation will likely conduct an internal investigation
before self-reporting under a corporate leniency program.
As it does so, however, employees (including those who are
interviewed) will become aware of the investigation, and will
stand to gain financially by reporting suspected conduct to
regulators before the company has had a chance to do so.21
In short, there is good reason to suspect that the promised
benefits of a whistleblower-oriented model of cartel report-

ing would prove elusive, and whistleblower programs may
actually undermine the effectiveness of time-tested, firm-oriented leniency programs that have proliferated in the United
States and abroad.
The Intersection with Civil Litigation
As night follows day, civil litigation follows criminal investigations (although at times the reverse is true, too). Civil cases
are filed on behalf of direct and indirect purchaser classes as
well as by individual purchasers, such as settlement class optouts or direct-action plaintiffs. In antitrust proceedings, these
seemingly parallel paths of public and private enforcement
actually intersect (and, to change metaphors, the civil and
criminal regimes sometimes collide).
Guilty Pleas and Twombly Motions. A hallmark of the
U.S. corporate leniency program is that only the first firm to
report gets the carrot of antitrust immunity. Suspected coconspirators remain vulnerable to criminal charges stemming
from the alleged cartel. Ensuing indictments are filed not only
against corporations, but increasingly against executives in
their individual capacities. Beginning in 1999 with the Vitamins investigation, “no-jail” plea agreements largely became
a thing of the past.22 Now, the DOJ has a strong policy
against unconditionally agreeing to a “no-jail” sentence for
any defendant.23 In the past decade, over forty foreign executives have served, or are currently serving, federal prison sentences in the United States for cartel-related offenses.24
Where corporations and/or their executives plead guilty
to antitrust offenses, plaintiffs’ counsel may leverage those
pleas in ensuing private antitrust actions—a tactic one court
has described as “cross-fertilization.” 25 Guilty pleas often
come into play when defendants move to dismiss under the
Supreme Court’s decision in Bell Atlantic Corporation v.
Twombly, which held that plaintiffs must plead “enough
facts to state a claim to relief that is plausible on its face.” 26
As plaintiffs argued in the LCD litigation, for example, it
“defie[d] logic” and was “potentially sanctionable” that three
corporations that had pled guilty to felony antitrust charges
would join a motion to dismiss under Twombly.27 After all,
these defendants had “admitted to the same core facts, and
the same antitrust violations, that are the subject of this
civil action.” 28 In denying the motion to dismiss, the district
court pointed to several factual allegations supporting the
existence of a conspiracy, including “facts of the guilty pleas”
entered by defendants.29
Still, the guilty plea must actually tend to support the
conspiracy alleged in the civil case. In In re Hawaiian &
Guamanian Cabotage Antitrust Litigation, for example, plaintiffs sued several providers of shipping services between the
continental United States, Hawaii, and Guam, alleging price
fixing in violation of Section 1 of the Sherman Act.30 Four
individuals had pled guilty to antitrust offenses relating to
shipping between the continental United States and Puerto
Rico.31 Plaintiffs relied heavily on those pleas in opposing a
motion to dismiss under Twombly,32 but only one of the

As night follows day, civil litigation follows criminal
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too). Civil cases are filed on behalf of direct and
indirect purchaser classes as well as by individual
purchaser s, such as settlement class opt-outs or
direct-action plaintiffs.

executives even allegedly had anything to do with the defendants’ Hawaii or Guam routes—and the complaint failed to
allege any connection between his guilty plea and the shipping lines at issue.33 The district court granted defendants’
motion to dismiss, with the admonition that “[s]imply saying ‘me too’ after a government investigation does not state
a claim.” 34
Guilty pleas often dog the defendant throughout the
civil litigation in other ways as well. Pleas by foreign entities
become the focus in arguments over the extraterritorial reach
of the U.S. antitrust laws. For instance, when a defendant’s
plea admits that the conspiracy was intended to affect and
had a direct effect on U.S. commerce, civil plaintiffs frequently cite that admission in contending that the Sherman
Act sweeps in the defendant’s foreign conduct.
More broadly, a guilty plea makes it much more challenging for a defendant to convince a jury (or perhaps even
a judge) to distinguish between the illegal conduct underlying the admitted violation and different (but arguably related) legal conduct that may be more central to the allegations
in the follow-on civil litigation. A plea can also bend the
lens through which the civil impact of admitted criminal
conduct is viewed, even when the criminal conduct caused
little impact (e.g., a plea to price fixing “certain” but otherwise undefined sales transactions often is magnified in civil
litigation such that “certain” is argued to mean “many” or
“most” when in fact the parties to the plea agreement know
it did not).
Guilty Pleas and State Courts. Sometimes plaintiffs
will file their civil complaints in state courts asserting state law
theories—at least arguably to avoid tougher federal procedural doctrines (e.g., Twombly and Rule 12(b)(6) pleading
standards, Wal-Mart Stores, Inc. v. Dukes 35 and Rule 23 class
action standards, and Celotex Corp. v. Catrett 36 and Rule 56
summary judgment standards) and (at least in many states)
to avoid having to obtain a unanimous jury vote to achieve
a federal verdict (in contrast, California state court verdicts
can be reached by 9 of 12 jurors; New York state court verdicts require 5 of 6 jurors). The recently tried Rambus v.
Micron 37 antitrust case in state court in San Francisco, a case
asserting a state law Cartwright Act violation, is one possible
example of a civil plaintiff’s perception that state court provides an advantage against a guilty-plea defendant.
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But state court procedures can have some downsides for
plaintiffs as well. In a federal trial, defendants will be concerned that the jury will watch a videotaped deposition of an
overseas and unavailable witness repeatedly asserting his or
her Fifth Amendment right about his or her role in the
alleged wrongdoing. In some state courts (such as in
California), the defendants need not share this concern
because a witness’s Fifth Amendment invocation is off-limits to criminal and civil juries.
Opt Outs. Twenty-five years ago, the notion of opt-out
litigation as it is known today was largely unheard of. To be
sure, some companies would sue their suppliers for overcharging on sales of the goods, but the prevailing view of large
purchasers was a reluctance to sue their key suppliers. These
companies risked future supply interruptions from their litigation adversary while simultaneously exposing themselves
to the burdens, costs, and risks of litigation. A large purchaser
generally preferred the alternative of quietly seeking a resolution via private negotiation or remaining as a largely anonymous member of a class and taking its pro rata share of the
class settlement. Some larger companies also worried about
creating “bad” law—that is, helping to establish plaintifffriendly antitrust precedents, only to find itself sued under
that same precedent in some other future dispute.
Today, opt-out litigation is a staple of the civil litigation
arising from a publicly disclosed international cartel investigation. And opt-out litigants have mastered the ability to
allow others (i.e., DOJ, class plaintiffs) to take the lead on discovery and then swoop in with their own complaint, quickly inheriting the benefit of the discovery obtained by others.
This has minimized the cost of pursuing an opt-out case. And
given the successes of some early opt-out litigants, more and
more companies are willing to take the risk of voluntarily
becoming a litigant. Indeed, not only are large direct purchasers filing an increasing number of direct action lawsuits,
but major indirect purchasers and resellers are entering the
fray. Opt-out litigation is here to stay.
Opt-out cases typically are filed long after the class actions
are filed. Amounting to a third wave of civil litigation (after
the first wave of direct purchaser class actions, commonly followed closely by a second wave of indirect purchaser class
actions), the opt-out cases necessarily extend the overall length
of the MDL proceedings, often by years. This situation can
test the patience of the presiding judge whose docket can be
consumed with the criminal, class action, and opt-out cases,
sometimes for 10 years or more. The opt-out plaintiffs need
to concern themselves with their place in line, particularly
if the various opt-out litigants think they are entitled to a
separate trial, each of which is often a major antitrust litigation in its own right.
Class Certification. Twenty-five years ago, it seemed
that certifying a class in an antitrust case was a virtual certainty. But the past twenty-five years have seen a remarkable
evolution in the standards for class certification under Federal
Rule of Civil Procedure 23. Particularly in the last decade,
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courts have imposed heightened evidentiary standards on
class action plaintiffs and have shown greater willingness to
examine merits issues at the class certification stage.
If the last twenty-five years of antitrust cartel litigation
yields one observation it is this: the “per se” rule has been
placed in its proper context and has not been permitted to
subsume the separate inquiry required under Clayton Act
Section 4 that an “injury” “by reason” of a violation, be
proven. While criminal investigations may set the stage for
subsequent class-based civil litigation, the existence of cartel-related investigations, convictions, and even guilty pleas
are not enough to establish “classwide injury,” much less that
that injury can be shown by proof that is “common” to the
class.
The Eighth Circuit made this abundantly clear in Blades
v. Monsanto Co.38 There, the court held that evidence of a
conspiracy affecting all class members would suffice for proving the alleged conspiracy itself, but “proof of conspiracy is
not proof of common injury.” 39 In that case, the market was
highly individualized; the prices for goods varied widely; and
crucially, plaintiffs’ expert had failed to show that the fact of
injury could be proven for the class as a whole with common
evidence.40 The court provided a seminal definition of common proof: the proof on the material element has to be the
“same” for each class member.41
As the Second Circuit held in In re IPO Securities Litigation, the district court judge must “assess all of the relevant
evidence admitted at the class certification stage and determine whether each Rule 23 requirement has been met, just
as the judge would resolve a dispute about any other threshold prerequisite for continuing a lawsuit.” 42 This obligation
is “not lessened by overlap between a Rule 23 requirement
and a merits issue.” 43
Thus, courts should no longer shy away from examining
the merits of plaintiffs’ claims if necessary to determine
whether class-based litigation is appropriate. This way of
speaking about class actions twenty-five years ago was virtually unheard of: “presumed impact” (and similar language)
has nearly been banished from the vocabulary.
The coming years will likely see further development
of Rule 23 doctrine in civil antitrust cases. This Term, the
Supreme Court will hear Comcast Corporation v. Behrend,
a putative class action alleging that Comcast had perpetrated a “clustering scheme” in violation of the Sherman Act.44
At the Third Circuit, the panel majority and dissenting judge
split as to whether, at the class certification stage, the court
was required to determine the admissibility of plaintiffs’
expert testimony that classwide injury could be shown
through common proof.45 The majority insisted that the district court need only “evaluate whether an expert is presenting a model which could evolve to become admissible evidence.” 46 Judge Jordan maintained that because the plaintiffs’
expert opinion would be inadmissible at trial under Federal
Rule of Evidence 702 and Daubert,47 “it cannot constitute
common evidence of damages.” 48

The FTAIA remained largely an enigma until the past
decade. Seldom had so little attention been paid to
a statute so significant to antitr ust enforcement
(and seldom had so few words in a statute so puzzled
the profession once the statute gained notoriety).

In June of this year, the Supreme Court granted certiorari
on the question of “[w]hether a district court may certify a
class action without resolving whether the plaintiff class has
introduced admissible evidence, including expert testimony,
to show that the class is susceptible to awarding damages on
a class-wide basis.” 49 Thus, if the Supreme Court continues
down the path taken in Blades and IPO Securities, future class
action plaintiffs in cartel cases may be required to establish,
at the class certification stage, that classwide injury can be
shown through evidence that is both common to the class
members and admissible at trial—further widening the gap
between criminal and civil cartel enforcement in federal
court.
State Courts and State Law Claims. Twenty-five years
ago, many of the class actions (but particularly indirect purchaser claims) were brought under state law in state court.
The Class Action Fairness Act of 2005 50 meant that virtually all class actions seeking redress for antitrust and unfair
competition would be filed in, or be removed to, federal
court. No longer do defendants have to try to coordinate
dozens of state court class actions. Instead, these state law
class actions are now in the same MDL federal district court
as the federal law claims. And, of course, federal standards
now apply on procedural issues, such as the sufficiency of the
pleadings, summary judgment and, perhaps more importantly, class certification.
Civil Discovery. Criminal investigations color civil discovery in several respects. One major consequence of criminal enforcement is that it essentially lays the groundwork for
civil plaintiffs’ subsequent discovery efforts. For example,
antitrust defendants should expect that documents submitted in response to a grand jury subpoena often will be turned
over in civil litigation (typically in response to plaintiffs’ very
first document request). The discoverability of documents
submitted to a government under a corporate leniency program has gone both ways. Nonetheless, documents submitted under a foreign sovereign’s amnesty program may be
immune from discovery for reasons of comity (at least when
the foreign sovereign itself maintains those documents are
immune from civil claimants).51
In fact, plaintiffs in the United States may even obtain
information that escaped disclosure in a criminal investigation. As a matter of comity, the Division does not (and arguably cannot) request documents located in another country

in the possession of foreign persons or entities. Yet, the
Division has sought the foreign documents once they are in
the hands of the civil litigants’ lawyers in the United States.
Civil plaintiffs are of course not bound by this foreign location restriction, and they may discover relevant documents
held overseas so long as they are within the possession or control of the defendants.52
A Smaller World: Globalization and the
Future of Antitrust
The last twenty-five years have witnessed unprecedented
global integration, ushering Sherman Act enforcement into
a legal frontier abundant with issues of extraterritoriality,
sovereignty, comity, and state immunity. For example, A NTI TRUST ’s Summer 2012 issue included an article assessing the
viability of a foreign sovereign immunity defense among
wholly or partially state-owned companies facing Sherman
Act scrutiny.53 Civil and criminal antitrust enforcement have
significantly internationalized in the past quarter century
but many unresolved questions lie ahead.
Origin and Purpose of the FTAIA. Five years before
this magazine’s inaugural publication, Congress enacted the
Foreign Trade Antitrust Improvements Act of 1982 (FTAIA)
in an effort to make domestic exporters more competitive in
foreign markets.54 The law formalized American exporter
immunity in U.S. courts for conduct with purely foreign
effects.55
The FTAIA makes the Sherman Act inapplicable to conduct involving nonimport trade or commerce with foreign
nations unless the conduct has a direct, substantial, and reasonably foreseeable effect on domestic commerce and that
effect gives rise to a Sherman Act claim.56 As a result, U.S.
courts may entertain claims involving foreign trade or commerce if the “conduct significantly harms imports, domestic
commerce, or American exporters.”57 In F. Hoffman-La Roche
Ltd. v. Empagran, the Supreme Court held that the FTAIA
barred foreign purchasers of price-fixed vitamins from bringing claims in U.S. courts because, though the anticompetitive conduct exerted both harmful foreign and domestic
effects, the foreign purchasers’ claims depended only on the
foreign effects.58
Although the FTAIA was enacted to protect domestic producers from antitrust scrutiny when engaging in business
abroad, the last three decades have nearly turned the FTAIA
on its head. As manufacturing operations continue their
migration overseas to foreign companies or to the foreign
facilities of foreign affiliates of U.S. companies, the FTAIA—
designed primarily to shield domestic manufacturers against
foreign purchaser claims—is increasingly wielded by foreign
manufacturers to defend themselves against domestic purchaser claims.
The FTAIA remained largely an enigma until the past
decade. Seldom had so little attention been paid to a statute
so significant to antitrust enforcement (and seldom had so
few words in a statute so puzzled the profession once the
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statute gained notoriety). The internationalization of civil
antitrust enforcement has forced practioners and the courts
alike to grapple with the statute’s scope and significance.
Fundamental questions about the FTAIA’s interaction with
the Sherman Act still remain unanswered, such as whether
the FTAIA limits the subject matter jurisdiction of the
Sherman Act or simply sets forth additional substantive elements that must be satisfied when the challenged conduct
involves foreign commerce.
Jurisdiction or Substance. Early decisions by the D.C.
and Ninth Circuits treated the FTAIA as a rule of subjectmatter jurisdiction. Under the framework of Empagran II and
LSL Biotechnologies, plaintiffs bear the burden of establishing
subject-matter jurisdiction, defendants may move for dismissal under Rule 12(b)(1), and courts are free to examine
evidence and resolve factual disputes.59 In contrast, and relying heavily on the Supreme Court’s 2006 pronouncement in
Arbaugh v. Y&H Corporation that statutes should be treated
as non-jurisdictional in character unless Congress “clearly
states that a threshold limitation on a statute’s scope shall
count as jurisdictional,” 60 the Animal Science and Agrium
decisions of the past two years have positioned the Third and
Seventh Circuits on the other side of the debate.61 This latter view’s apparent momentum will have important implications for civil litigation defendants, primarily at the pleading stage (requiring motions to be brought under Rule
12(b)(6) instead of Rule 12(b)(1)).
Import Exclusion. Another battle brews over the meaning of the FTAIA’s import exclusion. The statute strips courts
of Sherman Act jurisdiction over conduct involving “trade or
commerce (other than import trade or import commerce)
with foreign nations . . . .” 62 Courts in the Ninth Circuit have
held that a defendant is deprived of FTAIA protection only
if the defendant actually or directly brings the goods or services into the United States.63 The Third Circuit arguably
adopts a more plaintiff-friendly position, broadly construing
the “import trade or import commerce” exclusion to encompass not only physical importers but also defendants whose
conduct is “directed at an import market.” 64 The latter interpretation has significant implications for foreign input manufacturers that sell to finished product makers known to
import into the United States. Because these foreign input
manufacturers arguably “target” U.S. import markets, under
this view they would likely be denied FTAIA protection from
the outset.
Domestic Effects. Perhaps the most consequential open
question relates to the scope of the “domestic effects” exception. In recent years, a series of cases involving allegations of
price fixing among foreign input manufacturers has tested the
scope of the exception.65 U.S. finished-products purchasers
have sought damages for allegedly price-fixed inputs sold to
foreign manufacturers for incorporation into finished products.66 Those claims may be cognizable to the extent that a
finished-product overcharge exists, the finished products are
alleged to be the object of the conspiracy, and the effect is the
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direct, substantial, and reasonably foreseeable consequence of
the input price fixing.67
But what if the object of the conspiracy is simply the
input, made and sold abroad and incorporated into finished
products that may be imported into the United States (as well
as other countries) but the finished products themselves are
not alleged to be the object of any conspiracy? Foreign input
makers have advocated a narrow interpretation of the domestic effects exception, arguing that the chain of transactions
between the initial input sale and the ultimate finished-product purchase implicate intervening developments that render
residual domestic effects indirect and not reasonably foreseeable.68 U.S. purchasers promote a broader interpretation
that captures foreign input sales.69
Appellate and district courts have divided over how broadly or narrowly the exception’s language should be construed.
Even within a single district, judges have reached different
results. For example, in In re Static Random Access Memory
Antitrust Litigation (SRAM ), Judge Wilken of the Northern
District of California required the plaintiffs to show more
than the input maker’s “inchoate hope or intention” that
their inputs eventually reach the United States.70 Plaintiffs
could only recover on their claims to the extent they proved
that the defendants made certain types of inputs specifically
designed to be sold to a particular manufacturer in order to be
incorporated into a finished product that in turn was specifically designed for and actually sold in the United States.71
But faced with similar facts, Judge Illston, also of the
Northern District of California, reached a different conclusion.72 In In re TFT-LCD Antitrust Litigation, she held that a
domestic effect is sufficiently direct and reasonably foreseeable so long as that effect does not “change in any substantial way before it reaches the United States consumer.” 73
Judge Illston found that the effect of the defendants’ anticompetitive conduct did not change significantly between the
beginning of the process (LCD panel overcharges) and the
end (television and other finished product overcharges); as a
result, “[n]o intervening events interrupted its journey.” 74
These interpretations of the domestic effect exception may
seem to split hairs but in this delicate and undeveloped area,
emphasis in one or another direction can mean the difference
between opening Pandora’s Box and keeping it shut.
The FTAIA in Criminal Cases. The increasingly integrated global marketplace has also created ripples in the criminal arena, where a sufficient U.S. nexus is required.75 In its
1997 decision in United States v. Nippon Paper Industries Co.,
the First Circuit became the first federal appellate court to
adjudicate a criminal antitrust prosecution of extraterritorial conduct.76 A key question for the court was whether the
Sherman Act should be read more narrowly in the criminal
setting than in the civil context. The court considered it
“common sense” to interpret “the same language in the same
section of the same statute uniformly, regardless of whether
the impetus for interpretation is criminal or civil.” 77 The
First Circuit held that since the Supreme Court’s decision in

Hartford Fire had already established Sherman Act jurisdiction over wholly foreign conduct with intended and substantial domestic effects, and since both common sense and
canons of statutory construction counseled in favor of “uniform” interpretation for criminal and civil purposes, foreign
anticompetitive conduct could be criminally prosecuted
under the Sherman Act.78
Years later, the Eleventh Circuit in United States v. Anderson implied the same in dicta when it engaged in a domestic
effects analysis of a Sherman Act prosecution for quasiforeign conduct.79 Earlier this year, criminal defendants in
United States v. AU Optronics unsuccessfully argued that a
California federal district court lacked subject-matter jurisdiction over their Sherman Act prosecution because the allegations lacked the requisite impact on domestic commerce.80
The court found jurisdiction because the government’s
charges related to an anticompetitive domestic conspiracy, not
to wholly foreign conduct, as the defendants had argued.81
The Future for Criminal Cases Under the FTAIA.
With few exceptions, the case law construing the meaning
and limits of the FTAIA has been decidedly civil, not criminal. That may change in coming years. Indeed, future
Sherman Act criminal prosecutions of foreign conduct
appears to be a foregone conclusion. Criminal defendants
typically make their stand on whether the alleged conduct has
sufficient domestic effects.82 But the prosecutorial implications of the FTAIA—a statute Empagran recognizes as having a force of its own 83 —has yet to be fully explored.
Although the law had been in effect for more than a decade,
Nippon Paper dismissed it as “inelegantly phrased” and
expressly declined to rely on it.84 Other courts to recognize
criminal prosecutions of foreign anticompetitive conduct
have focused primarily on the statute’s domestic effects exception.85
If, as the Agrium court held, the FTAIA is merely construed as adding substantive elements to a Sherman Act charge
(and is not therefore a restriction on the subject-matter jurisdiction of the federal courts) and if, as the Nippon Paper
court held, the Sherman Act is construed in a congruent
manner in both the civil and criminal settings, then the
meaning of the “domestic effects” exception in the criminal
context must be explored.
The Undefined “Claim.” The FTAIA removes nonimport conduct involving foreign commerce from the reach
of the Sherman Act unless that conduct has a direct and substantial effect on U.S. commerce and that effect “gives rise to
a claim” under the Sherman Act.86 Empagran makes clear that
“a claim” means “the plaintiff’s claim” or “the claim at issue,”
not some third party’s claim.87 What does this mean in a
criminal prosecution? Empagran recognizes that “a statute
can apply and not apply to the same conduct, depending
upon other circumstances,” such as “the nature of the lawsuit.” 88
Future defendants might well argue that in light of the
FTAIA, the Sherman Act does not criminalize some con-

duct that may nevertheless be subject to a civil action because
a criminal prosecution is not a “claim.” For one thing, the
FTAIA does not define the term “claim.” 89 In determining
the scope of a statute, courts first look to its plain language,90
and where a term is undefined, give the statutory language its
“ordinary meaning.” 91 This fundamental canon of statutory
interpretation applies with particular force in the criminal
context where the canon serves as a corollary to the rule of
lenity construing ambiguous criminal statutes in favor of
defendants.92
The term “claim” has not traditionally been understood to
extend to the government’s interest in a criminal proceeding.
Black’s Law Dictionary, for example, defines “claim” as “[t]he
assertion of an existing right”; “any right to payment or to an
equitable remedy”; or “[a] demand for money, property or a
legal remedy to which one asserts a right, esp[ecially] the part
of a complaint in a civil action specifying what relief the
plaintiff asks for.” 93 Other dictionaries provide similar definitions,94 none of which can fairly be described as including
criminal prosecutions. Unlike “claims,” which implicate
rights, demands, and remedies, “criminal prosecutions” implicate wrongs, charges, and punishment. Hence, Black’s Law
Dictionary defines “crime” as, inter alia, an “act that the law
makes punishable; the breach of a legal duty treated as the subject-matter of a criminal proceeding,” and “prosecution” as,
inter alia, a “criminal proceeding in which an accused person
is tried.” 95 The term is defined in other statutes, both civil and
criminal, in a way that likewise accords with the limitation to
civil actions.96 And in practice, courts typically do not construe “claim” to include criminal prosecutions brought by a
governmental entity.97
In enacting the FTAIA, Congress could easily have formulated the statute to include criminal proceedings, for example, by requiring that the domestic effects “give rise to a claim
or charge” or “give rise to an action” under the Sherman Act,
or more simply, by providing that jurisdiction exists where a
domestic effect results in a “violation of” the antitrust laws.
In other words, “if Congress had intended [the asserted meaning], it could have said so in straightforward language.” 98
Congress’s use of the word “claim” is thus significant when
judged against alternative language that on its face would
encompass criminal proceedings.
Admittedly, the enacting legislators do not appear to have
expressly contemplated criminal proceedings. But as Nippon
Paper recognizes, antitrust criminal prosecutions for wholly
foreign conduct were rare-to-nonexistent even before that
case.99 Congress would not have had to explain its decision
to exclude criminal prosecutions from the “domestic effects”
exception (if that exclusion is read into the statutory language
as it could very well be). Moreover, only “the most extraordinary showing of contrary intentions in the legislative history
will justify a departure” from plain and unambiguous statutory language.100 Thus, a future FTAIA battleground may
well be whether the FTAIA categorically forecloses criminal
jurisdiction over foreign anticompetitive conduct under the
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substantial effects text, leaving only the import exclusion
applicable to criminal prosecutions. Defendants and courts
have yet to explore this area.
Conclusion
Learned Hand wrote that every statute is “at once a prophecy and a choice.”101 A statute is a choice because it purports
to strike a balance between competing values, although the
balance is not always clear or complete. It is a prophecy
because it predicts its own effects, its beneficiaries, and perhaps most relevant for purposes of this article, how completely it can be enforced (and at what cost). The “choices”
of the past twenty-five years of Sherman Act Section 1 cartel
enforcement—the enhanced extraterritorial enforcement of
U.S. law and the international proliferation of amnesty
regimes, to name only two—contain their own implicit
prophecy, one ensuring that there can be no going back to the
view that the Sherman Act is simply a domestic charter of
economic freedom. The next twenty-five years will be decidedly foreign in focus. 䡵
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